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A. An overview of Czech education policies and their impact on the Roma
The current situation of the education of Roma children in the Czech Republic is a result of the Romany population's secular exclusion from society and of decades of assimilationist policies under the communist regime. More recently, Roma children started to be placed in special needs schools, creating a situation of inequality. 1 The period between 1970 and 1990 was marked by a huge increase in the number of Roma children in these special schools. After 1989, successive democratic governments failed to guarantee equal opportunities for the Roma children.
2 As a result, many have been receiving a segregated, lower-level education, which reduces their prospects of pursuing higher education and obtaining employment.
Since 1993, the Ministry of Education has been implementing various measures to promote the education of Roma children. In particular, the 2004 Education Act 3 laid out a number of reforms such as waiving fees for the last year of pre-school education, relaxing the rules on minimum class sizes, providing more individualized education, appointing Roma educational assistants and establishing compulsory training in Roma language, culture and mediation for teachers. 4 One of the main measures of this Act is the substitution of the term ''special school'' by the new ''practical'' elementary school. ''Practical'' training schools are lower secondary schools (5-9 grades) that have been established for primary school graduates. 5 Their curriculum is based on the Framework Program for Basic Education for children with special educational needs. It provides an increased number of practical subjects and a reduced number of academic subjects. 6 The main shortcomings of the Act are the following: Forms of Racial Discrimination, the CERD expressed deep concern about the disproportionately large number of Roma children in special schools. The Committee recommended that the government ''should develop effective programs specifically aimed at putting an end to the segregation of Roma in this area'' and it ''should review the methodological tools used to determine the cases in which children are to be enrolled in special schools so as to avoid indirect discrimination against Roma children on the basis of their cultural identity. '' 19 Over the past few years, the Czech government has taken some steps in this direction.
The National Action Plan on Inclusive Education (NAPIE), adopted in March 2010, is an effort to implement the ECtHR judgment in D.H. and others. 20 For the first time, children with ''health disabilities, health disadvantages and social disadvantages'' will be brought within the mandate of the mainstream education system. However, the plan does not put forward specific measures to prevent discrimination or desegregate schools.
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In its September 2011 Strategy for Combating Social Exclusion, 22 the government committed itself to ''transform'' the practical schools by 2017. The Strategy also emphasized kindergarten classes which, according to a 2012 Amnesty International report, would ''prepare socially disadvantaged children more effectively for attendance in mainstream elementary schools than preparatory classes do. However, there are still considerable financial barriers that affect the accessibility of kindergartens for socially disadvantaged families.
[…] The proposed measures are to abolish preparatory classes in practical schools, and to make the criteria for the creation of preparatory classes and placement of children in these classes stricter. '' 23 The last year of kindergarten is provided for free, but parents are responsible for supplies, transportation, food, and other related expenses. These costs can be prohibitive for poor families.
The 2010 National Action Plan for Inclusive Education addresses this issue by including the creation of material conditions for the development of inclusive education in the area of kindergarten education.
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On the other hand, although the consent of parents is necessary to transfer children to practical school, a new regulation 25 only vaguely defines categories of information that should be provided to them. For instance, there is no explicit requirement to inform parents about the implications of practical education for their child's future education or employment opportunities. 10 defines in greater detail the conditions for educating ''socially disadvantaged'' children; there would be indications to psychologists so that only the most severely disabled children would be educated in practical schools. It also contains an explicit ban on teaching non-disabled children the curriculum designed for disabled children and requires the informed consent of parents.
Finally, it establishes a maximum of three months, ''after which the counselling centre would be required to evaluate this diagnostic placement and recommend measures to meet the child's needs. '' 27 According to the director of the Human Rights Section of the Office of the Government of the Czech Republic, these last measures have not been adopted because of the amount of criticism generated within the Ministry and the special education industry itself.
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Section 401 of the 2010 Czech Penal Code criminalizes segregation. 29 In April 2010, the Ombudsman of the Czech Republic observed that ''special, segregated education should always be a last resort''. He also concluded that school principals and inspectors (not the children's guardians or parents) had erred in assigning Roma children to the wrong programs, and that both the schools and the State were responsible for the current situation. The disproportionate number of Roma children placed in ''practical'' schools without a prior diagnosis of disability as defined by the Schools Act was thus not only indirect discrimination but also ''fundamental misconduct'' on the part of the authorities.
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A 2012 Amnesty International report paints a bleak picture of the current state of affairs:
''In the school year 2011/2012, the Ombudsperson investigated 67 schools throughout the country that teach a curriculum for pupils with mild mental disabilities. According to the findings, on average 35% of the pupils in the 67 surveyed practical schools and classes were Roma. The trajectory to practical education usually starts when a pupil is asked to repeat a grade.
Once the pupil's difficulties at school reach this point, it is likely that a psychological diagnosis supporting transfer to a practical study plan will follow rather than considering other 27 ALBERT, G. ''Education Policies in the Czech Republic' ', pp. 190-191. 28 Ibid, p.192. 29 Ibid, p. 191. 30 Ibid. p. 184. 
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B. Legal issues
Despite the recent attempts by the Czech government to tackle this situation, very little has changed in practice for the Roma children. As they belong to an ethnic minority, they still suffer segregation at schools and exclusion in their daily lives. This has become a cycle difficult to get out of.
Having described the current situation of the Roma population in the Czech Republic, we will now present the theory of indirect discrimination as it applies to the case of this vulnerable minority. We will first analyse the basic components of indirect discrimination, insisting on possible justifications for the impugned policies, and broach the theory of systemic discrimination in order to offer a perspective that the ECtHR has not stated yet.
Subsequently, we will pay attention to the parental consent defence. After giving an overview of the classical theory of consent and analysing of the rationality of this argument, we will lay out the standards that should be met for parental consent to be considered valid. Our aim is to prove that due to the circumstances in which the consent was given, it should not be considered as a valid decision.
Lastly, we will present the right to education as a fundamental right in the main international texts and put up a case for giving it priority over the right of parents to decide on their children's education. receive an inferior education that gives them fewer opportunities to pursue higher education or find employment in the future. Thus, a system of apparently neutral norms and practices impacts negatively upon this particular group without an adequate justification. In this section, we explain the nature of indirect discrimination and its main elements.
Indirect discrimination
Basic components
According to recent doctrine, ''indirect discrimination occurs where the use of an apparently neutral and non-discriminatory way of distinguishing between individuals has a disproportionately negative impact upon members of particular groups, and the use of this method of making distinctions cannot be shown to be necessary and justified in the circumstances. '' 36 This form of discrimination can be defined by three elements:
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-Equal treatment, which means a provision, condition or practice that is equally applied to all.
-Unequal impact with prejudicial effects for a group. having been discriminated against an average of 11 times over the past year. 44 The highest levels of discrimination were found in the Czech Republic, where 42% of Roma respondents declared having suffered discrimination in private services, 32% when looking for work or at work, 23%
by healthcare personnel, 20% by a housing agency or a landlord, 14% by social service personnel and 10% by school personnel. Moreover, 83% considered that discrimination against the Roma was widespread in Czech society. Czech Roma were also found to be the most exposed to in-person crime (36% had been victimized over the past 12 months), although as much as 76% of victims had not reported the incident. Out of the 34% who had been stopped by the police over the past 12 months, more than half considered they had been selected because of their ethnicity.
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In 2011, the FRA carried out another survey on the life conditions of 7465 Roma and 2183 non-Roma in the Czech Republic. Results showed wide discrepancies between both groups' rates of completed upper-secondary education (approximately 30% for Roma and 80% for nonRoma), unemployment (40% and 10%), severe health problems (35% and 15%), deficient housing (15% and 5%) and severe material deprivation (70% and 20%). These statistics suggest that Czech Roma make up a highly disadvantaged group on both the redistribution and the recognition dimensions, in the sense that their stigmatized social status interacts with and reinforces their socioeconomic subordination. 46
Statistical evidence and burden of proof
Indirect discrimination is based on a group comparison: an equal treatment can be ethnic and religious groups, heterosexuals and homosexuals, able-bodied and disabled people.
The under-representation of one of these groups, such as the under-representation of Roma children in mainstream schools, and the over-representation in special schools, this is plausibly due to a hidden obstacle that should be removed. According to Fredman, this approach is particularly useful where the discriminatory practice is opaque and informal. 55 We think that it has been shown that education policies in Czech Republic have a prejudicial effect on Roma children. It was shown in the case DH and others and the truth is that the situation has not changed.
On the other hand, according to the ECtHR, where it has been shown that legislation produces an indirect discriminatory effect, it is not necessary to prove any discriminatory intent on the part of the relevant authorities. 56
Justification
Justification is the third relevant element to take into account when establishing whether a practice is indirectly discriminatory or not. In Bilka, 57 the ECJ stated that the respondent must show that the means chosen serve a real need, that they are appropriate to achieve that objective, and that they are necessary. In Seymour Smith, 58 it insisted that mere generalizations should not suffice. The ECtHR has stated that: "Where the difference in treatment is based on race, colour or ethnic origin, the notion of objective and reasonable justification must be interpreted as 
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In 2007, the government alleged that parents gave their consent to the segregation. But the ECtHR was not satisfied because the parents of the Roma children had not received information on the available alternatives or the differences between the special-school curriculum and the curriculum followed in other schools. 60 Even if the consent had been informed, the Grand Chamber held that "no waiver of the right not to be subjected to racial discrimination can be accepted, as it would be counter to an important public interest."
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Another justification usually alleged in cases of educational segregation is that the intelligence tests and their application were capable of determining fairly and objectively the school aptitude and mental capacity of the children, and this was the reason why some Roma children were transferred to special schools. Nevertheless, there is a danger that the tests were culturally biased and cannot be considered to serve as justification for the disproportionate treatment. Thus, the state has to demonstrate that the tests and their application in practice are capable of "fairly and objectively" determining the learning abilities of the applicants. 62
Systemic discrimination: a new approach
As we have seen, the concept of indirect discrimination used in ECtHR case law is based on a thorough consideration of the general societal context in which formally neutral norms and policies are implemented. This context is taken into account at different stages of judicial reasoning: when measuring disparate impacts based on statistical evidence, when evaluating whether existing practices are appropriate and necessary to achieve a legitimate aim, and when weighing the proportionality between the means employed and the aim sought to be realized.
Such an analysis inevitably draws on a set of sociological premises on the different processes that contribute to the perpetuation of the disadvantage of ethnic groups like the Roma. Now, theorists of systemic discrimination have laid out these premises from an empirical and normative perspective. According to a report on racial profiling and its consequences by the Thus, prejudices and stereotypes are the backdrop for discrimination. That is why the members of the racial minority are treated as a function of a difference that is always ascribed to them.
In 1999, the Stephen Lawrence Inquiry adopted a broader definition of the term, sustaining that "it can be seen or detected in processes, attitudes and behaviour which amount to discrimination through unwitting prejudice, ignorance, thoughtlessness and racist stereotyping which disadvantage minority ethnic people." It persists because a society or organization has failed to recognize and address its existence and causes by policy, example and leadership.
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According to Sen, "the deprived people tend to come to terms with their deprivation because of the sheer necessity of survival, and they may, as a result, lack the courage to demand any 
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In the education system, discrimination is based in part on individual decisions affected consciously or not by racial prejudice but also on organizational models or institutional structures that, although appearing to be neutral, have harmful effects on certain groups.
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According to the consultation report mentioned above, "when there are practices and organizational models at work that have disproportionately harmful effects on students from racialized minorities of immigrant origins, even though they appear to be neutral, there is a systemic discrimination involved". For example, the placement of a student in a particular educational program, such as separated classes or special schools, can be based on prejudices about the student's origin or culture. Such practices limit the range of possibilities offered to the student.
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Because of the importance that Roma children are in contact with other children, the "special"
classes should only be applied as a last resort and only in cases of real disabilities, not because of socio-cultural disadvantages. Welcome classes seem to be more convenient for these cases so that students can pursue their route to educational and social integration into regular classes as quickly as possible. 80 Another important element is second-language training. Related to this, it is vital that teachers and other school interveners become aware of the challenges faced by students who need to learn a second language, as well as the role they have to play in the integration process.
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In summary, the segregated education of Roma children in special schools can be traced back to several basic components of systemic discrimination: language and cultural differences, no participation in pre-school programs, fear of socialization and assimilation, parental background and aspirations, nomadic community life and lack of teacher training, support and expectations.
There are also other factors like enrolment and attendance, assignment to special education for reasons other than disability, placement in lower than age-appropriate grades and lack of intercultural school curricula and resources, residential segregation 
Parental consent
In the previous sections, we have offered a broad picture of the factual and legal dimensions of Czech Roma's indirect discrimination through their placement into special (currently "practical") schools. Hereafter we will focus on the Czech government's claim that "the consent of a student's parents can be proof that an action was not discriminatory." 85 Our purpose is to clarify the meaning of parental consent and the requirements for its validity as a justification of school segregation.
Rationality
If Czech authorities put forward parental consent as a justification for the disproportionate concentration of Roma children in lower-level schools, the first step of a judicial review should consist in assessing the prima facie rationality of this argument. The Czech government's allegation that the school segregation of Roma children can be justified by their parents' consent seems to offer an example of stereotype-based reasoning. In particular, it reflects the widespread idea that the woes of the Roma community are largely due to their lack of interest in formal education. These perceptions are stated explicitly in D.H. and others, where the defending party claims that "there could be no improvement in [Roma's] situation without the involvement and commitment of all members of the Roma community" 92 and that "the applicants' parents had on the whole done nothing to spare their children the alleged discriminatory treatment and had played a relatively passive role in their education."
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The Government also declared itself "firmly convinced that the applicants had deprived themselves of the possibility of continuing their studies through a lack of interest" and that the unfavourable situation of the applicants "had stemmed mainly from their own lack of interest." 94 25
On the other hand, the insistence on parents' lack of engagement in their children's education directly contradicts the assertion that the segregation "reflected first and foremost the parents' wishes for their children to attend special school" and that "had the parents not expressed such a wish (by giving their consent), the children would not have been placed in a special school."
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Such a flawed reasoning suggests that rather than respecting the "wishes" of Roma parents, what
Czech authorities are doing is to feed on widespread preconceptions about what these wishes are in order to give a gloss of legitimacy to its own segregating agenda.
Validity
Informed consent is an essential element in the history of law, moral philosophy, the social sciences and the health professions. One of the essential elements in any Roman legal act was the volition 96 expressed by the parties. Volition was the will to conform and it had to be both genuine and expressly manifested. Vices of consent were considered to take place in cases where this manifestation did not match the internal will of the person. General civil law theory establishes that for consent to be valid, it must be made in a conscious, external and intended way, as well as "be freely expressed and in full knowledge of the facts."
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Vices of consent are to be understood as stemming from the principle of autonomy, integrated in "the liberal Western tradition of the importance of individual freedom and choice, both for political life and for personal development." 98 It is justified by the freedom of will or "judicial free will", as it aims to ensure "every person's possibility to choose certain behaviour." 99 Therefore, it excludes the idea of force. When applied to the field of special education, the principle of informed consent means that parents have a right to decide on their children's education. This is stated in article 13.3 of the International Covenant of Economic, Social, and Cultural Rights (CESCR) 100 and article 2 of the Additional Protocol to the ECHR. 101 In particular, parents have the right to choose the education their children will receive, in accordance with their religion and moral beliefs. The consent given to teachers or psychologists when decisions are taken on the minor's education is seen as an expression of this right.
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Parental consent is especially relevant in the context of special education, as it entails a difference in the curriculum that may affect the overall quality of the education received. "Given the responsibility of parents in the education of their children, there is little doubt that their approval is required for special education planning. The implications of adapting instruction and curriculum to meet the needs of exceptional students raise the stakes for higher accountability to parents. Signed parental consent forms have become an integral part of the documentation process for special education." means of a signature on a pre-completed form that contained no information on the available alternatives or the differences between the special school curriculum and the curriculum followed in other schools. Nor do the domestic authorities appear to have taken any additional measures to ensure that the Roma parents received all the information they needed to make an informed decision or were aware of the consequences that giving their consent would have for their children's futures. It also appears indisputable that the Roma parents were faced with a dilemma: a choice between ordinary schools that were ill-equipped to cater for their children's social and cultural differences and in which their children risked isolation and ostracism, and special schools where the majority of the pupils were Roma."
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When assessing the validity of parental consent, two questions must be asked: is this consent informed and independent? Does it reflect a true and meaningful decision?
Informed consent
An informed consent must be based upon a clear appreciation and understanding of the This suggests that Roma parents are not usually well informed of the situation. They do not know their rights, including the right not to consent or to revoke, and they are not aware of the consequences it can have for their children to receive special education.
In the worst cases, parents may not realize that they are authorizing their children to be moved to a special school. In an interview, a Roma parent explained how the consent was given in his case: "My daughter is in the second year of basic school. She is doing all right. One day her teacher came to me saying 'We will move her to another class which will be better for her'.
She gave me a piece of paper to sign. I should have read it but it was long and I didn't think a teacher would try to cheat us, so I just signed it… The next day I got a letter saying that my daughter had been moved to a remedial special school."
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Trust in the authorities (starting from the teachers and psychologists who test the students up to the Minister of Education) who are supposed to guarantee an adequate curriculum for every student can therefore lead parents to accept segregation without understanding the consequences it entails. doctors will not only have to consider the capacity of the patient to refuse treatment, but also whether the refusal has been vitiated because it resulted not from the patient's will, but from the will of others. It matters not that those others sought, however strongly, to persuade the patient to refuse, so long as in the end the refusal represented the patient's independent decision. If, however, his will was overborne, the refusal will not have represented a true decision." Based on these examples, we can say Roma parents plausibly face social pressure when it comes to decide the school their children will attend. They are explicitly rejected in many cases 31 by non-Roma parents, who do not want their children to be educated with Roma children. This climate of exclusion can be reason enough for a parent to accept that his child is moved to a special school, especially when this has been "recommended" by the professors and/or psychologists.
Free consent
To sum up, insufficient or inexact information and a controversial atmosphere in which Roma families do not feel respected or even wanted in mainstream schools can lead parents to accept the segregation of their children as a lesser evil. In cases where Roma parents are not free to balance the situation inasmuch as they feel coerced to take their decision, we cannot talk about a truly free decision. Without the education and information to demand that their child receive the same level of education as other children, parents face what has been called a "daunting power imbalance." 115 Lacking a full understanding of the situation, they find themselves at a disadvantage and consent to a decision that has already been taken for them.
The right to education
Regardless of the validity of parental consent, there is a need to identify a threshold in order to clarify the role it must play in the area of education. The exact location of this threshold must be discovered on a case-by-case basis, rather than relying on a one-size-fits-all judgment about the power of parental consent in justifying segregation. education shall be directed to the human personality's "sense of dignity", it shall "enable all persons to participate effectively in a free society", and it shall promote understanding among all "ethnic" groups, as well as nations and racial and religious groups. 
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Based on the 4A scheme, we can state that the Czech Republic is not fulfilling Roma children's right to education in the sense that it does not make education available on a basis of equal opportunity; it does not make it accessible, as school segregation impedes access to high quality education; it does not provide acceptable education, as it severely limits the life opportunities of Roma children; and it does not make it adaptable, by failing to take into account children's individual capacities as well as to implement alternatives to segregation.
As we have said, parents have the right to participate in their children's education, but this right is limited. When the education provided lacks the fundamental components of a fully formative education, the right of parents to choose it (or consent, in our case) has to be restricted.
At this point, States have to balance the clash between the right to education of the children and the right of choice of parents. The right to education, because of its great intrinsic importance and because of its instrumental value for the fulfilment of other rights, needs to be integrally protected by States. Indeed, "the role of the government in education, affirmed in international and domestic human rights law, provides a powerful antidote against the risk of depleting education of remaining a public good and schooling of remaining a public service."
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C. Conclusions
Legislative initiatives undertaken by Czech authorities since D.H. and others have not put an end to the disproportionate concentration of Roma children in lower-level practical schools that impede their access to higher education and the labour market. In particular, socially and culturally biased tests are still used to assess children's ability to follow a regular curriculum, consolidating a two-track education system that ratifies and increases existing inequalities instead of levelling them out. This takes place in a context of widespread anti-Roma prejudice and discrimination where advocates for change face pressure by parents, school personnel and the political establishment who wish to avoid contact with the Roma and maintain segregation.
